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Welcome
to the first edition
of On the pulse.

This newsletter has been developed by Newline Group
to address the constantly evolving world of healthcare services
and medicine.
Research, clinical trials and advances in technology all contribute to
advancement within the sphere of global healthcare. Hand-in-hand with these,
globalisation is also a key component of progression and assists in bridging
the gap between developing and more developed healthcare systems. The
ultimate goal being the improvement and harmonisation of global care.
Alongside the fast-paced and rapidly-changing landscapes of the medical
world, businesses need support. Legislative and regulatory developments,
legal judgments and medical breakthroughs are all examples of change that
the industry needs to take into account. In these newsletters you will see a
selection of some of the prominent issues that the healthcare industry faces
today. We hope you find this information useful.

As a provider of medical malpractice (re)insurance for over 12 years, Newline
Group is well placed to assist you with your insurance needs. We work closely
with our clients to tailor products to meet their requirements. Inside you will
find information about some of our products, together with details of our
Medical Malpractice team and a summary of their expertise. We look forward
to working with you.
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WHO’S WHO IN THE
MEDICAL MALPRACTICE TEAM
The members of Newline Group’s Medical Malpractice team are
featured to the right. Please feel free to contact any one of us
with questions or comments.

LLOYD’S HOURS
Lloyd’s of London
Gallery 1, Box 177
Mon. – Fri.
11:30 am to 1:00 pm
Also by appointment

Guy Tippett, ACII

Clementina Vallefuoco

Guy serves as the head of Newline
Group’s Medical Malpractice team.
He has over 40 years of experience
in the insurance market, of which in
excess of 20 years has been in the
medical malpractice sector. Guy
joined Newline Group in 2011.

Clementina is an underwriter in
the Medical Malpractice team and
joined Newline Group in 2015.
She has worked in the insurance
sector for 12 years and has always
specialised in medical malpractice.

gtippett@newlinegroup.com

Richard James, LLB Hons
Richard is an underwriter in the
Medical Malpractice team and
joined Newline Group in January
2018. He has worked in the
insurance sector for 10 years, gaining
experience in both insurance and
reinsurance, and has specialised in
medical malpractice and liability for
the past 5 years.

cvallefuoco@newlinegroup.com

Chris Sowerby, Cert CII
Chris is an assistant underwriter who
works alongside all of the members
in the Medical Malpractice team,
providing valuable support whilst
developing underwriting expertise.
He started his career in insurance at
Newline Group in 2015.
csowerby@newlinegroup.com

rjames@newlinegroup.com
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OUR SPECIALTY:

MEDICAL MALPRACTICE

Newline Group has the knowledge and experience to
meet the challenging demands of insureds, both large and
small, offering solid security and tailored coverage.
Key covers provided include:
• Medical Malpractice Liability Insurance
• Package Policies (including Third Party Liability, Employers’ Liability,
Products’ Liability, Professional Indemnity, Errors and Omissions
and Clinical Trials’ extensions)
We can write business on a primary, excess, co-insurance and
reinsurance (facultative) basis. In addition, we will consider Schemes,
Master Policies and Binding Authority Agreements.
We offer products to policyholders in most regions and territories
around the world, excluding the U.S.
Our risk appetite spans a range of clients and service providers
including, but not limited to:
• Hospitals
• Practitioners’ groups
• Clinics

• Care and nursing homes
• Staffing agencies
• General medical services

CAPACITY

• GBP 10,000,000 per claim subject
to an annual aggregate (or local
currency equivalent)
• Primary, Excess, Co-Insurance and
Reinsurance (facultative)
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CLINICAL NEGLIGENCE:

EXAGGERATION AND
DISHONESTY DO NOT PAY!

As the numbers and value of clinical negligence claims continue
to increase, robust action may be necessary to deter others who
might seek to exploit the system.
In Calderdale and Huddersfield NHS Foundation Trust v Sandip Singh Atwal
[2018] EWHC 961 (QB) the Claimant, Mr Atwal, was the victim of an assault
with a baseball bat. He had suffered fractures to his fingers and a laceration
to his lower lip. He attended the Accident & Emergency department at the
Huddersfield Royal Infirmary for treatment. The Trust admitted negligence in
respect of this treatment, as it failed to treat the fractures appropriately and
suture Mr Atwal’s lip promptly. Mr Atwal was left with a bent, stiff and weak
right index finger and an infected lip, resulting in areas of sensory disturbance
and a loss of pigmentation. The Trust made a Part 36 offer of £30,000.
Mr Atwal argued that his injuries affected his dexterity, his ability to lift heavy
items, and his ability to communicate. He claimed to be unable to continue
performing as a DJ in front of large audiences. He said that he needed help
cutting up his food. Based on what he had informed her, his nursing expert
concluded that he required ongoing lifelong care and assistance on a daily
basis. He claimed £837,000 in a Schedule of Loss, in which he signed a
Statement of Truth. This asserted a significant claim for loss of earnings on
the basis that he was no longer able to work.
continued on page 5
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continued
The Trust was suspicious based upon the medical records, and investigated
his social media postings. These revealed that Mr Atwal had returned to
work as a DJ by 2011. The Trust amended its Defence to plead fraudulent
exaggeration, seeking to strike out the whole of the special damages claim
as an abuse of process. Two months before the hearing Mr Atwal sought to
accept the original offer of £30,000 made some five years previously.
Given the extent of Mr Atwal’s exaggeration, the Trust sought to have him
committed for criminal proceedings for contempt of court.

Mr Justice Spencer found for the Trust, and concluded that Mr Atwal had
made deliberately false statements which were likely to interfere with the
course of justice, by increasing the seriousness of the consequences of the
injuries and potentially increasing the quantum of his damages.
This is a welcome decision, and reflects the increasing appetite of defendants
and insurers to seek sanctions against those who inflate the value of their
claims. It is a real warning to those who see a genuine claim for damages as a
money-making scheme in a medical malpractice environment.
Simon Perkins, Partner – Clinical Risk, DAC Beachcroft LLP

The Trust amended its
Defence to plead fraudulent
exaggeration, seeking to
strike out the whole of the
special damages claim as
an abuse of process.
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VICARIOUS LIABILITY
In 2012 Lord Phillips said in the Supreme Court “the law of
vicarious liability is on the move”. It has certainly moved further
since, and the issue for hospitals, clinics, providers and entities
is: at what stage will it stop?
What is the position where a patient is injured by a clinician practising at a
hospital or clinic, and is not employed, but operates for example through a
practising privileges agreement? Can the hospital or clinic become liable to the
patient, despite the clinician being required to have his or her own insurance
or Medical Defence Organisation (MDO) cover to respond to such claims?
Claimant groups have increasingly sought to expand the remit of vicarious
liability in order to pursue such claims, in order to pursue a single or more
“attractive” entity, perhaps due to solvency or insurance arrangements.

One route Claimants may try is to allege that the situation falls within the
criteria of the 2012 decision of The Catholic Child Welfare Society & Ors v
Various Claimants & Ors [2012] UKSC 56, as being a relationship “akin to
employment”. Through this, an unincorporated Christian association was
found vicariously liable for the actions of its members (or “brothers”). In
another landmark case, Cox v Ministry of Justice [2016] UKSC 10, the Ministry
of Justice was held vicariously liable for the actions of a prisoner, who had
been assisting in the prison kitchen preparing meals for the other inmates.
This was on the basis that whilst the work was not paid work, performed by
an employee, it was performed for the benefit of the prison service, and was
part of the activities undertaken by a prison.
continued on page 7
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continued
The other route Claimants may attempt is to try and expand the scope of “nondelegable” duties of care in accordance with Woodland v Essex County Council
[2013] UKSC 66. The concept of a non-delegable duty is a duty to ensure that
care is taken by an agent or sub-contractor (ie for the outsourcing of work).
Subject to certain criteria being satisfied, Lord Sumption identified in the
Woodland decision that a non-delegable duty might arise for certain categories
of vulnerable Claimants, expressly giving the example of a patient, or another
who required the protection of the Defendant against the risk of injury.
Therefore where a hospital or clinic entity delegates a part of its function
and care of a patient to a third party (eg an outsourced third party, or an
independent consultant or contractor), Claimants are increasingly attempting
to establish direct claims against the entity, under a non-delegable duty
of care.
This year, in the context of prison healthcare, a claim on that basis failed
however. In Razumas v Ministry of Justice [2018] EWHC 215 (QB), there
were various healthcare failings in the Claimant’s treatment for a soft
tissue sarcoma to his left calf, which resulted in an above-knee amputation.
Mr Razumas decided to pursue the Ministry of Justice alone, alleging a nondelegable duty of care for the provision of healthcare.

His claim failed because, on a close analysis of the statutory framework,
the Ministry of Justice did not have any statutory or other duty to provide
healthcare, which was the responsibility of the primary care trusts and
subcontractors. The Ministry of Justice’s duty was linked to matters of custody,
to which access to healthcare was included, but the provision of healthcare
was not a function of its duty.
Whilst this is a helpful decision, it is likely to be seen only in its proper context
of prison healthcare, where there is statutory framework addressing the duties
of the Ministry of Justice. The situation remains untested in other areas of
healthcare, particularly in the area of private, elective healthcare. It remains the
case that healthcare providers, hospitals, clinics, and entities need to be alive
to the increasing potential responsibility and liabilities to patients in situations
where they may have previously considered any liability extremely remote. This
is particularly the case where consultants or sub-contractors may have issues
over their solvency or over their own MDO or insurance cover – as Claimants
increasingly seek to pursue the more attractive “entity”.
Simon Perkins, Partner – Clinical Risk, DAC Beachcroft LLP

Healthcare providers, hospitals, clinics, and entities need to be alive to the
increasing potential responsibility and liabilities to patients in situations
where they may have previously considered any liability extremely remote.
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OUR CULTURE OF GIVING
Newline Group proudly supports charitable organisations active
in the communities in which our employees live and work. In
London, our philanthropic efforts are directed by our locallybased Charity Committee, who, throughout the year, organise
various fundraisers and events for local initiatives.
During 2018, our employees have participated in both the J.P. Morgan
Corporate Challenge and London North Tough Mudder competition, putting
their physical strength to the test while also helping to raise funds for our
chosen charity.

The Odyssey Group established its Foundation in 2007 to provide funding
to local charitable organisations, as well as those dedicated to worldwide
disaster relief efforts. Since its inception, the Foundation and its business
affiliates have pledged more than USD 43 million and donated to more
than 300 charities around the world.

Our 2018 Charity of the Year is Mind, an organisation based in London which
works to provide advice and support to empower those experiencing mental
health issues. Previous Charity of the Year recipients include the UK-based
Alzheimer’s Society and Little Havens Hospice.
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ABOUT NEWLINE GROUP
Newline Group is a market leading specialty
insurance group that operates through two
underwriting platforms, Newline Syndicate 1218 at
Lloyd’s and Newline Insurance Company Limited.
From its headquarters in London, offices in
Cologne, Leeds, Malaysia, Melbourne, Singapore
and Toronto, and presence at Lloyd’s China in
Shanghai, Newline underwrites international
casualty and cargo business in more than 80
countries around the world. Newline Group is
part of the Odyssey Group, a leading worldwide
underwriter of reinsurance and specialty insurance.
Odyssey Group is wholly-owned by Fairfax
Financial Holdings Limited. For more information,
visit newlinegroup.com.
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