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Welcome

to the second edition
of On the Pulse.
Following on from the first edition we continue to explore
current affairs and topical issues in the healthcare world.
In this volume we also introduce a health and social care update section
which provides recent news on all matters healthcare; in particular,
this considers the introduction of robot assisted surgery, liability in the
healthcare sphere and provides an update on the discount rate.
You will also find an article discussing the recent change to the law
regarding the use of cannabis in the UK, what this actually means and
who will benefit from it.
As a provider of medical malpractice insurance and facultative
reinsurance for over 12 years, Newline Group is well placed to assist you
with your insurance needs. We work closely with our clients to tailor
products to meet their requirements. Inside you will find information
about some of our products, together with contact information for
our Medical Malpractice underwriters. We look forward to working
with you.
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NEWS BULLETIN:

HEALTH AND SOCIAL CARE UPDATE

Liability

The fixing of employers with liability for rogue employees and contractors is
continuing to unsettle insurers and indemnifiers in the healthcare market —
and beyond.
Following the Court of Appeal’s decision in Various Claimants v Barclays Bank
[2018] EWCA CIV 1670 it is clear that even when contracts are specified as
intending a self-employed rather than employee arrangement the court
will seek to find a relationship ‘akin to employment’ to enable claimants to
recover. This, together with the previous cases on non-delegable duty and the
responsibility of organisations for their independent contractors — Woodland
v Swimming Teachers Association [2013] UKSC 66, has shifted the emphasis
from individuals to those engaging them to perform their contractual duties.

The 230 day review and consultation process, culminating in a decision
by the Lord Chancellor — informed by an expert committee, based on an
acceptance of investment risk (but not at the level of a prudent investor)
suggests that there should be improvement from the current minus 0.75%
position. If timings of review coincide with a hard Brexit, however, the state
of the market could result in a new rate which may not be at the 0-1% level
many have hoped for.

The recent Supreme Court decision in the case of Darnley v Croydon Health
Services NHS Trust [2018] UKSC 50, has also made it clear that when a patient
presents to a healthcare unit (in that case an A&E department) they are
owed a duty of care from all the staff — including the receptionists. Whilst
clearly non clinical staff cannot and should not give clinical advice,
patients are entitled to expect they are not given misinformation.
Care therefore needs to be taken in ensuring all staff are aware of
their responsibilities to the public.

Indemnity and the Discount Rate

The UK Civil Liability Bill should receive Royal Assent before the
end of the year. Thereafter, a new discount rate must be set
within 230 days with the expectation of a new discount rate to
take effect sometime in the second half of 2019.
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Entity Cover

The healthcare indemnity market is in a phase of disruption and uncertainty
— there is still very little guidance as to how the GP indemnity scheme (due
to be introduced in April 2019) will be structured and funded, and how the
scheme will interact with the Clinical Negligence Scheme for Trusts.

Robot Assisted Surgery

Advances in robotics and artificial intelligence have led to the introduction of
robotic surgery for a variety of procedures.
Several studies have suggested that outcomes for robotically performed
procedures are as good as procedures performed conventionally, however
it remains a controversial area. In the US where this technology has been
deployed for longer than in the UK, there have been a number of lawsuits
arising from robotically performed surgery, some involving fatalities.
In the UK, one of the first patients to undergo robotically performed heart
valve surgery, and the first to undergo the procedure in Newcastle, suffered
complications as a direct result of the operation and sadly died.

The coroner was clearly concerned at the apparent lack of any benchmark
for training on new robotically assisted technology. She indicated that she
intended to write to The Royal College of Surgeons on the issue. Anticipating
the coroner’s letter, on 9 November 2018 in a press statement, the Royal
College echoed the coroners concerns and indicated it was willing to work
together with the Department for Health and Social Care and the GMC in
developing National Guidelines. It also pointed to the agreed training pathways
agreed between robot manufacturers and NHS Trusts in this speciality and the
clinical governance procedures already in place in most Trusts surrounding
the introduction and performance of these procedures.
Hospitals, clinics and individual surgeons can expect to see more consultation
and a national protocol for robotic surgery in place soon.
Sarah Woodwark, Partner, BLM
Vicki Swanton, Partner, BLM

Studies have suggested that outcomes for robotically performed procedures
are as good as procedures performed conventionally, however it remains a
controversial area.
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COULD CANNABIS BE THE CURE?
You may be familiar with the plight of Alfie Dingley, whose name
hit the headlines at the beginning of the year, or possibly Billy
Caldwell, whose mother travelled to Canada to source cannabis
oil as treatment for Billy’s epilepsy, only to have it seized from her
by customs agents at Heathrow. But what is the current status of
cannabis derived medicines here in the UK, and how has that
changed over the past few months?

Before 1 November 2018, cannabis was classified as a Schedule 1 drug under
the Misuse of Drugs Regulations 2001 and it was considered as having no
therapeutic value. Medical practitioners could only prescribe the drug in very
limited circumstances, and only under the conditions of a specific licence
granted by the Home Office – as granted in the cases of Alfie Dingley and
Billy Caldwell.
Amidst fierce public uproar and media outrage, the Government’s response
seemed to soften, with it announcing a two part review into the classification
of cannabis for medicinal purposes. Following that review, on 26 July
2018, the Home Secretary, Sajid Javid, announced that cannabis
based medicines would be moved to Schedule 2 of the 2001
Regulations – meaning that the drug was recognised
as having therapeutic value. The Home Secretary
confirmed that ‘senior clinicians will be able to
prescribe the medicines to patients with an
exceptional clinical need’.
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This became a reality on 1 November 2018, when it became legal for doctors
to prescribe cannabis products to patients. Whilst this represents a significant
change in the UK’s approach to medicinal cannabis, many are concerned
that it does not go far enough; only certain, specialist doctors are able to
prescribe, and only to patients in exceptional circumstances. So whilst there
has apparently been a huge change in the law and, arguably more importantly,
in public perception, it appears that there remains room for further change.
Natalie Drew, Senior Associate, Reynolds Porter Chamberlain LLP

On 26 July 2018, the Home Secretary announced
that cannabis based medicines would be moved to
Schedule 2 of the 2001 Misuse of Drugs Regulations
– meaning that the drug was recognised as having
therapeutic value.
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GET IN CONTACT WITH NEWLINE’S
MEDICAL MALPRACTICE TEAM
At Newline Group, we possess the knowledge and experience to
meet the challenging demands of insureds, both large and small,
offering solid security and tailored coverage. Please feel free to
contact one of our Medical Malpractice team members with any
product enquiries you might have.
Guy Tippett, ACII

Senior Underwriter
GTippett@newlinegroup.com
+44 207 090 1788

Richard James, LLB Hons
Underwriter
RJames@newlinegroup.com
+44 207 090 1844

Chris Sowerby, Cert CII

Assistant Underwriter
CSowerby@newlinegroup.com
+44 207 090 1846
We are also available during our box
hours at Lloyd’s.

LLOYD’S HOURS
Lloyd’s of London
Gallery 1, Box 177
Mon. – Fri.
11:30 am to 1:00 pm
Also by appointment
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OUR CULTURE OF GIVING
Our employees in the London office proudly continue their efforts
to raise funds for various charities throughout the winter and into
the New Year. At Newline we are passionate about giving back to
the communities that surround
and support our employees.
Now that the fair weather months are
over, employees have turned their
attention to warmer pursuits as they
put their baking skills to the test to impress their fellow colleagues and raise
funds for our Charity of the Year, MIND.

The Odyssey Group established its Foundation in 2007 to provide funding
to local charitable organisations, as well as those dedicated to worldwide
disaster relief efforts. Since its inception, the Foundation and its business
affiliates have pledged more than USD 43 million and donated to more
than 300 charities around the world.

Newline are pleased to support charities outside of our Charity of the Year,
especially as part of a wider push in the insurance industry. In autumn, Newline
sent a team from the London office to attend the annual Insurance Industry
Quiz hosted by Little Havens Hospice in aid of children with life-threatening
illnesses.
In the first quarter of 2019, the Newline Charity of the Year will be announced.
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ABOUT NEWLINE GROUP
Newline Group is a market leading specialty
insurance group that operates through two
underwriting platforms, Newline Syndicate 1218 at
Lloyd’s and Newline Insurance Company Limited.
From its headquarters in London, offices in
Cologne, Leeds, Malaysia, Melbourne, Singapore
and Toronto, and presence at Lloyd’s China in
Shanghai, Newline underwrites international
casualty and cargo business in more than 80
countries around the world. Newline Group is a
part of Odyssey Group Holdings, Inc., a leading
worldwide

underwriter

of

reinsurance

and

specialty insurance. Odyssey Group is whollyowned by Fairfax Financial Holdings Limited. For
more information, visit newlinegroup.com.
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England
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