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Welcome

to the Winter 2020
edition of On the Pulse.
In the midst of the current global pandemic, healthcare
systems continue to be of huge importance across the
globe. The impact that Covid-19 has had on the providers
of care cannot be underestimated and the efforts of all
concerned are to be recognised and congratulated.
What cannot be forgotten however, is the provision of general
healthcare outside of the pandemic and other industry news. One
continuing consideration for the medical world, is its interaction
with the legal sphere. As we progress through the current maze of
uncertainty and adjust to the new world, it is also important to be
conscious of other developments.
In this edition of On the Pulse, we focus on two recent events. The first
article considers a UK High Court Judgment and whether a delay in
treatment led to a more severe outcome than originally anticipated. In
the second, there is comment on the long awaited report following the
UK inquiry into Dr Paterson.

We also bring you an update to our medical malpractice product, which
now has a risk management offering in partnership with DAC Beachcroft
and subject to acceptance, reviews patient consent forms and practitioner
engagement protocols. You will also find news of Odyssey Group’s support
during Covid-19 and as is usual, the contact details for all members of the
London medical malpractice team.
We hope you enjoy reading this edition, stay safe and we look forward to
working with you in the future.
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THE UNCHANGING CHANCE OF WINNING ON NO.7
TRIAL SUCCESS FOR THE DEFENDANT
IN SURGERY WHICH WOULD ALWAYS
HAVE TAKEN PLACE

In the recent case of Pomphrey v. Secretary of State for Health
and North Bristol NHS Trust [2019] 4 WLUK 483, where DAC
Beachcroft acted for the Defendants, the High Court specifically
looked at the causative potency of complications from surgery
that a patient would always have undergone and following
detailed consideration found in favour of the Defendants.
In this briefing, we consider the future impact of these judicial
findings and how they will be helpful in the defence of similar
claims.
The facts
Pomphrey concerned an alleged failure by two NHS organisations,
Bristol Community Health and North Bristol NHS Trust, to diagnose
and treat cauda equina syndrome (CES), a potentially catastrophic
condition where the nerves below the end of the spinal cord
(known as the cauda equina) are damaged.
The Claimant, Mr Pomphrey, suffered from lumbar stenosis,
a common back complaint involving narrowing of the spinal
canal. His case, in a nutshell, was that from March 2011: 1)
he had CES as a result of intermittent/episodic compression
of the cauda equina nerve roots; and 2) as a result, he
should have had surgery on an 'as soon as possible basis'
and in any event earlier than the decompression surgery
that was in fact performed in January 2012.
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It was alleged that between March 2011 and May 2011 the Extended Scope
Physiotherapists at Bristol Community Health failed to recognise the severity
of the Claimant’s symptoms and failed to refer the Claimant to hospital as a
matter of urgency. He was in fact referred to North Bristol in mid-2011, and
it was also said that there was an unreasonable delay by the neurosurgical
clinicians at North Bristol in performing spinal decompression surgery.
The Claimant's decompression surgery in January 2012 (which was not
the subject of any criticism) was complicated by a dural tear and a leak of
cerebrospinal fluid. It was common ground that the surgical complications
were responsible for the Claimant's injuries, specifically permanent severe
CES manifesting itself in weakness and balance disturbance, bowel and
bladder dysfunction, and loss of sexual function.
The Claimant's case on causation was that had surgery been performed
earlier than January 2012, the complications would not have occurred and
on the balance of probabilities he would have had a successful outcome from
surgery.

The High Court Judgment
Regarding breach of duty, the Judge, His Honour Judge Cotter QC sitting in the
Bristol District Registry, found that there was no compression of the cauda
equina nerve roots that mandated surgery on an 'as soon as possible basis'.
Of significance was the fact that two MRI scans (the standard tool for triaging
patients with suspected CES) in April and November 2011 had both excluded
any compression. The Judge therefore found that all the clinicians had acted
reasonably in treating the Claimant on a routine basis.

However, he did
find that following a
Consultant review on
14 December 2011 (when
it was decided that surgery
should now be performed on an
urgent basis) surgery should have
been performed within one calendar
month. The surgery in fact took place on
24 January 2012 and the Judge found that
there was a negligent delay of 10 days in performing
surgery, although this was not causative of any additional
pain and suffering.
The real issue on causation was whether surgery 10 days earlier would have
avoided the catastrophic surgical complications. It was accepted that the
Claimant would always have undergone the same operation as in fact was
performed, and it was determined that the earlier surgery would have been
performed by the same surgeon who in fact performed the later operation.
In those circumstances, the Judge found that even if the surgery had been
performed 10 days earlier the complications and injuries would still have
occurred in any event.
The Judge also found that even if the complications had not occurred in
any event, the claim would fail on principles of legal causation following the
House of Lords' decision in Chester v. Afshar [2004] UKHL 41 given that the
delay did not alter the risk of the complications occurring.
The Claimant's claim was dismissed.
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What can we learn from Pomphrey?
The Judge's findings are significant, in that they demonstrate that where
a Claimant would always have undergone a certain type of operation, and
that the risk of certain complications is the same whenever that operation is
performed, the Claimant cannot establish causation when those complications
eventuate by relying on 'but for' causation simply by changing the timing of
the surgery.
This is best demonstrated by considering the facts of Pomphrey itself. The
Claimant's case was based on the proposition that the risk of the dural tear
and subsequent complications that eventuated was 7%. The Claimant argued
that there was therefore a 93% chance with surgery on any other occasion that
the complications would not have occurred, and therefore on the balance of
probabilities the complications would have been avoided with earlier surgery.
This was essentially the same argument that had succeeded in Crossman v St
George's Healthcare Trust [2016] EWHC 2878 (QB).
However, in Pomphrey the Judge stated that to follow that approach in
circumstances where the Claimant was unable to establish that the delay
had altered the risk of the complications occurring "would drive a coach
and horses through well established causation principles," specifically the
principles of conventional causation unanimously adopted by the House of
Lords in Chester. It appears that the Claimant's case on causation would fall
foul of Lord Hoffman's roulette wheel analogy from Chester (which the Judge
cited in the Pomphrey Judgment):
"In my opinion this argument is about as logical as saying that if one had
been told, on entering a casino, that the odds on No 7 coming up at roulette
were only 1 in 37, one would have gone away and come back next week or

Pomphrey will be of significant
importance in future cases involving
complications from treatment that
the patient would always have had.
gone to a different casino. The question is whether one would have taken the
opportunity to avoid or reduce the risk, not whether one would have changed
the scenario in some irrelevant detail. The judge found as a fact that the risk
would have been precisely the same whether it was done then or later or
by that competent surgeon or by another. It follows that the claimant failed
to prove that the defendant's breach of duty caused her loss. On ordinary
principles of tort law, the defendant is not liable."
Pomphrey will be of significant importance in future cases involving
complications from treatment that the patient would always have had.
As demonstrated, there should be particular focus on: a) the risk of those
complications when the treatment was in fact carried out; and b) the risk of
those same complications when it is said the treatment should/would have
been performed (assuming that the timing is different). Pomphrey helps show
that the exception to conventional causation principles set out in Chester v
Afshar is very narrow and that the courts will be loathe to extend it.
Our national teams of Clinical Risk lawyers have extensive experience of
supporting and advising healthcare providers in matters just like this and we
are on hand to provide advice upon the impact of this decision.
Mark Ashley, Partner & Stuart Keyden, Senior Associate, DAC Beachcroft
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RISK MANAGEMENT REVIEW
As a recognised market leader in Medical Malpractice Liability
Insurance, Newline Group is pleased to work with DAC Beachcroft
LLP, an independent international law firm with expertise in
handling medical malpractice claims in the healthcare field.
DAC Beachcroft wishes to offer a Risk Management Review service to insureds
with a Newline Group Medical Malpractice Liability Insurance Policy.
The Risk Management Review service focuses on two specific areas:

1. Patient Consent Review
As part of the Patient Consent Review, DAC Beachcroft will:
• review patient consent processes. This may include considering:
– patient consent forms and policies; and
– patient information sheets.
• recommend any improvements or changes.

2. Independent Practitioner Engagement Review
As part of the Independent Practitioner Engagement Review, DAC
Beachcroft will:
• review agreements and contracts between insureds’ businesses and
independent contractors and/ or practitioners. This may include considering:
– contracts for services or engagement agreements; and
– practising privilege agreements.
• recommend any improvements or changes.

The Risk Management
Review service is offered
by DAC Beachcroft
to Newline Group’s
insureds for a fee and
subject to agreement.
In order to benefit from
this service, please
contact Simon Perkins
of DAC Beachcroft via
+44 (0) 117 918 2040 or
sperkins@dacbeachcroft.
com. Alternatively, please
contact
your
insurance
broker, who will be able to
assist with the arrangement of
this service.
NOTE: The information contained in this document is
for general information only and shall not modify the terms
of any insurance policy or other contract. Newline Group is not
responsible in any way for any advice or services provided by DAC
Beachcroft LLP.
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PATERSON INQUIRY REPORT: GOVERNANCE,
ACCOUNTABILITY AND PATIENT SAFETY.
Had it not been for Coronavirus, the headline news story for
the health sector so far this year would have been the long
awaited publication of the Paterson Inquiry Report. Governance,
accountability and patient safety are at its heart. All three areas
contain common themes around the need for hospital providers
to review their policies and processes to ensure they are robust
and where appropriate meet with national guidance. It is clear
that challenges remain for providers to embed effective cultures
which are patient-centred and which have the duty of candour
at their heart. The Report also identifies an urgent need for
the ‘liability gap’ between the NHS and independent sectors to
be addressed – the difference between NHS vicarious liability
compared with the individual liability of a self-employed private
consultant working under practising privileges. This article
considers some of the key themes from the report.
Cross-sector central register of consultants
The Report recommends a central register of the location of consultant
practising privileges and other data such as how frequently and recently
a procedure has been carried out. Its use by NHS and independent sector
managers and healthcare professionals will be mandatory.

NHS Digital (NHSD) and the Private Healthcare Information Network (PHIN)
have already started work on a consultation on the Acute Data Alignment
Programme, which will bring together consultants’ performance data across
the two sectors.

Engagement of consultants in the independent sector (including
treatment funded by the NHS)
The report recommends that clarification is provided as to how consultants are
engaged at any private hospital (including the use of practising privileges and
their indemnity arrangements) and the arrangements for emergency provision
and intensive care. From the outset, patients being treated in the independent
sector need to be given clear information about the status of the consultant
and, should concerns arise, who has the responsibility to respond. Available
literature about the employment / contractual position of the surgeon needs
to be clear so that patients are aware of the terms of their engagement.

Sharing concerns
In view of the numerous missed opportunities to stop Paterson, the Inquiry
recommended that in any hospital investigation of a healthcare professional’s
behavior (whether by HR or otherwise), any perceived risk to patient safety
should result in suspension and concerns communicated to any other provider
where he works. This will remain a key area of focus and many private hospitals
and clinics will seek details on performance of those offered practicing privileges
from their NHS employers.
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Contact with patients, consent and reflection
To facilitate clearer understanding of treatment options
risks and benefits, the Report recommended that
consultation letters are sent to patients, copied to the
referring GP, rather than the other way round as at
present. It also recommended a mandatory period of
reflection for surgical procedures.
Although consent should be dealt with in a face-toface discussion, the consultation letter is important as it
provides the patient (and GP) with an information source
about the discussion and an opportunity to reflect and ask
questions. It is integral to the medical notes and a crucial
record of the consent process for patient and doctor.
Following the Supreme Court decision in Montgomery (2015) it
is essential that patients are provided with all treatment options
(including conservative treatment or doing nothing) and not just
the option that the consultant recommends and the risks material to
the patient. Hospital providers and consultants will need to ensure that
sufficient time is allowed for patients to consider the options for treatment
and reflect on their diagnosis and advice given.

Multi-disciplinary teams (MDTs)
The Inquiry found that Paterson’s Spire patients did not have their treatment
decisions discussed at ‘properly constituted’ MDT meetings. Some had their
treatment discussed at NHS MDT meetings, but ‘the quality of those decisions
varied’.
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All hospital providers should review their procedures and guidelines to
ensure that they are fully compliant with national guidance on MDT meetings
and with the CQC’s ‘safe’ and ‘effective’ domains. Providers will also need to
check that relevant procedures and guidelines are being consistently applied
across the whole organisation.

Complaints
The Report recommends that the means to escalate a complaint to an
independent body should be communicated more effectively in both sectors
and that all private patients should have the right to ‘mandatory independent
resolution’ of their complaint.
Complaints, as the Mid Staffordshire Inquiry highlighted, are one of the earliest
warning signs that care is unsafe. They should be analysed regularly to spot
trends and be triangulated against claims and incident reports to extract the
maximum learning. Complaints should be checked to see if they indicate
substandard professional practice. When responding, providers should be open
and accountable, putting the patient at the heart of the investigation, keeping
to deadlines and ensuring communication channels are always kept open.

Apologies and the duty of candour
The Inquiry found that apologising was conflated with admitting legal
liability despite the duty of candour and guidance on saying sorry. The
Report recommended that boards should apologise at an early stage when
things go wrong.

An apology is not an admission of liability. Boards should review their policies
and procedures on the duty of candour to ensure that they are complying
with regulation 20 Health and Social Care Act 2008 (Regulated Activities)
Regulations 2014.

Patient recall
Paterson is a stark example of weaknesses in the system for large-scale patient
recall. However, the lessons learned could be applied to any size of recall in
any specialty. A cross-sector national framework / protocol, with guidance on
recall is proposed.
We will have to await formal proposals for the national framework, but
hospital providers should be reviewing their recall procedures now. The recall
process should be independent from those involved in the patient’s original
care and centred on patient need, both physical and psychological.
In summary, private practice has been put on hold while health professionals
and providers tackle the biggest health crisis in modern times. However, as
and when some semblance of normality returns post Coronavirus, the lessons
from the Paterson Inquiry should be at the forefront of the minds of all those
working in private healthcare.
Majid Hassan, Partner, Capsticks LLP
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ODYSSEY GROUP RESPONDS TO COVID-19
The Odyssey Group Foundation and its business affiliates made a
$1 million donation, spread across all global Divisions, in June, in
response to COVID-19. These funds were directed towards select
charities that were nominated in its 2019 Foundation Employee
Voting Campaign, specifically those focused on Community &
Human Services, Disaster Relief, Education, Food & Shelter, as
well as Health & Medical fields. Special attention was given to
non-profits that are primarily dependent on fundraising, which
has grown increasingly difficult in these trying times.
Fairfax Financial Holdings also provided Odyssey $200,000 to be allocated
to pandemic relief efforts in the US. Odyssey chose to donate these
funds to the Mt. Sinai Health System for their research into plasma
antibodies. A global leader in COVID-19 research efforts, Mount Sinai
is headquartered in New York City, and remains dedicated to ending
this crisis.
The Mt. Sinai studies are focused on harnessing the power of
antibodies within individuals who have recovered from COVID-19
to treat the virus in new patients. The nation’s first convalescent
plasma program of its kind, the tests developed allow them to
detect whether someone has enough antibodies to warrant
extraction for therapeutic use, in addition to helping determine
how widespread immunity is within the general population.
Mount Sinai is determined to facilitate a large-scale rollout of
these antibody tests across the country.
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GET IN CONTACT WITH NEWLINE GROUP’S
MEDICAL MALPRACTICE TEAM
At Newline Group, we possess the knowledge and experience to
meet the challenging demands of insureds, both large and small,
offering solid security and tailored coverage. Please feel free to
contact one of our Medical Malpractice team members with any
product enquiries you might have.
Guy Tippett, ACII

Manuela Vanacore

Richard James, LLB Hons

Chris Sowerby, Cert CII

Senior Underwriter
GTippett@newlinegroup.com
+44 207 090 1788
Underwriter
RJames@newlinegroup.com
+44 207 090 1844

Underwriter
MVanacore@newlinegroup.com
+44 207 090 1884
Assistant Underwriter
CSowerby@newlinegroup.com
+44 207 090 1846
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ABOUT NEWLINE GROUP
Newline Group is a market leading specialty
insurance group that operates through three
underwriting platforms: Newline Syndicate 1218 at
Lloyd’s, Newline Insurance Company Limited and
Newline Europe Versicherung AG. Headquartered
in London, with offices in the United Kingdom,
Europe, Asia, Australia, Canada and Latin America,
Newline Group underwrites international casualty,
cargo and specialty lines of business in more than 80
countries around the world. Newline Group is part
of Odyssey Group Holdings, Inc., whose companies
are collectively known as the Odyssey Group. With
a network of more than 35 offices in 13 countries,
the Odyssey Group is a global enterprise committed
to providing local service. Odyssey Group is whollyowned by Fairfax Financial Holdings Limited. For
more information, visit newlinegroup.com.
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